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Recording a right of way
This leaflet applies in England and Wales

This leaflet does not cover toll rides or permissive routes (for example routes set up by DEFRA under Countryside
Stewardship or Higher Level Stewardship schemes). Permissive routes or toll rides should not be accepted over a
route that is known to have under recorded or unrecorded public bridleway or higher rights. Any rights over routes
where permissive or toll routes are proposed should be a priority for research to establish whether an application is
viable.

1.

Introduction

Each Surveying Authority1 maintains a Definitive Map
and Statement of legally recorded public rights of way 2.
There are many discrepancies in and omissions from the
Definitive Map and Statement and the BHS supports
the work to record correctly the many Bridleways,
Restricted Byways and Byways Open to All
Traffic (BOATS) that are currently omitted or wrongly
recorded, as well as creating any new definitive routes3.
(BOATs are less likely since the Natural Environment
and Rural Communities Act 2006 which limited the
terms of BOAT recording).
It has become more important to have all rights
correctly recorded, as there is a strong possibility that
all unrecorded rights will be extinguished in 2026, by
virtue of the Countryside and Rights Of Way Act 2000.

This leaflet is a brief overview of various ways to
investigate a route and prepare an application to have it
added to the Definitive Map, or its status modified (a
Definitive Map Modification Order application, or
DMMO application).
If the findings are accepted, they will be correctly
recorded on the Definitive Map and Statement and the
rights will be preserved from extinguishment in 2026.
The leaflet is only intended as an introduction, and those
interested are encouraged to attend BHS Access training
days.
A guide to definitive maps and changes to public
rights of way, NE 112, is published by Natural England.

2.

The Current Framework

Each Surveying Authority will have its own way of
working, its own versions of user evidence forms and
the prescribed forms mentioned below. It is useful to
contact the Surveying Authority and offer it support
in working to record the Public Rights of Way
network accurately and fully. BHS Access officers
should already have established this contact.
Each Public Right of Way on the Definitive Map will
already have a unique reference indicating the parish
(or district) and number of the path, but not its
status. This reference will change at a parish or
district boundary, and may also change where it
crosses another highway.

Register of applications
If a route appears to be un- or under-recorded, check
with the Surveying Authority's Definitive Map Officer
to determine if the route in question already has a
public status, whether it has been subject to any
diversion or extinguishment and whether an
application to have the map modified has already
been submitted and is waiting to be processed.
Information on these applications is available in a
register of applications to add, remove or change a
right of way, which is available for public inspection
at the authority's offices and via its website.

Register of declarations
The Surveying Authority will also keep and publish on
its website a register of “declarations by landowners”
who have lodged a map and statement with the
Surveying Authority under Section 31(6) of the
Highways Act 1980 (and renewing the declaration
every 10 years, previously every six years) which
acknowledges Rights of Way over their land and
prevents the deemed dedication of further public
rights of way.
It is important to check both these registers before
you devote time and resources to seeking to add a
route to the Definitive Map.

List of streets maintainable at public
expense
In addition to the Definitive Map and Statement
each Surveying Authority will have a “List of Streets
maintainable at public expense”. This is a list which a
highway authority is required to maintain and keep

up to date and available to the public for inspection
free of charge. It records all the highways in its area
which it is liable to maintain.
In theory this List should include all public vehicular
carriageways, whether surfaced or unsealed
(Classified Roads, Unclassified County Roads, Byways
Open to All Traffic, Restricted Byways) together with
all Public Bridleways and Public Footpaths which are
maintainable at public expense.
In practice, because of the way different highway
authorities evolved and kept their records, what the
List of Streets shows can vary widely between
authorities, or even within authorities. Some
authorities keep it as a list and some as a map.
Some authorities only record vehicular carriageways
(whether surfaced or unsealed) which are NOT
shown on their Definitive Map on their List of
Streets. Some also record Private Streets (public
highways which are privately maintainable). Most
show only a few of the public rights of way which are
recorded on the Definitive Map. You will need to
check what exactly the practice of your highway
authority is.
Inclusion on the List of Streets is clear evidence that
the route is public and is usually evidence of
vehicular rights.
Some minor roads on the List of Streets are shown
on modern Ordnance Survey maps as Other Routes
with Public Access (ORPAs).
When checking the List of Streets it is important to
see just how much of the route listed is recorded on
the List; in some cases it is only the section serving a
few houses at one end and not the whole length of
the road/track.

3.

The legal process

There are several ways to have a route of bridleway
or higher status added to the definitive map, both by
correctly recording non-recorded or under-recorded
existing rights, or by adding new routes:

By overt dedication under Common Law.
If a landowner dedicates a route by deed or
proclamation, and the public then use the route, the
surveying authority is obliged to accept the
dedication and to add the route to the Definitive
Map but the route will not be maintainable at public
expense. The fact that it is a highway means the
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owner has no occupiers' liability, but the authority
doesn't have liability either. The authority will still
have the duty to take action should someone
obstruct the path, but not for anything to do with its
surface.
Such a dedication is normally required in writing and
there must be legal proof that he/she is the owner of
the land. Some landowners may find granting a
dedication more agreeable than allowing a
permissive route because it removes much of the
legal liability for the route from the landowner.
The Highway Authorities do not have to accept
maintenance liability. If the landowner wishes to be
certain as to whether the highway authority will
4
accept liability for maintenance, he must give notice
to the highway authority of his intention to dedicate
at least three months before the dedication. There is
5
also another process under which the highway
authority can decide to accept liability for
maintenance after the highway has been dedicated.
If a dedicated route is physically unsuitable but still
passable, it may have to be brought up to a certain
standard before the authority will accept
maintenance liability.

Creation agreement made by a local
authority under Section 25 of the
Highways Act 19806
A local authority may make an agreement with a
landowner for the dedication of a footpath,
bridleway or restricted byway (but not a BOAT). This
may, but does not necessarily, include payment for
the dedication. Normally the agreement will include
an agreement for the local authority to assume
responsibility for maintenance of the right of way
once it has been brought up to a standard the
authority will accept. In practice local authorities will
only make creation agreements where they can
justify it in terms of their priorities and the cost to
the authority is low enough.

Public Path Creation Order (PPCO) by a
local authority under section 26 of the
Highways Act 1980
This is a legal method of adding to the definitive
map (or upgrading an existing right of way), only
undertaken by a local authority, to meet a need.
Need and convenience will have to be proved and
the effect on the rights of persons interested in the

land will have to be considered. The path will be
maintainable at public expense. Compensation may
have to be paid to the landowner, and since disputes
about compensation are decided by the Lands
Tribunal, local authorities cannot be certain how
much they will have to pay. While in some cases the
land involved may be surveyed and valued by the
local authority, there is no guarantee that the Lands
Tribunal will not award a much higher level of
compensation if the landowner substantiates a case
for it. Therefore many local authorities are unwilling
to make PPCOs. The process is sometimes used
where the owner of the land cannot be found.

Creation agreement made by a parish or
community council under Section 30 of
the Highways Act 1980
Parish or community councils have separate powers
to agree a creation of a footpath or bridleway (but
not a restricted byway or BOAT) under section 30 of
the Highways Act 1980; they have no powers to pay
compensation nor is the path automatically
maintainable at public expense.

Presumed dedication
Under Section 31 of the Highways Act 1980 or under
Common Law it is possible to establish that a right
of way has come into existence by means of
presumed dedication. Evidence as described at five
and/or six on page five is required.

4. Definitive Map Modification Order
(DMMO) Application under Section 53 of
the Wildlife and Countryside Act 1981
The DMMO application is a case put by an individual,
a parish council, a bridleways group or other
organisation, who produces evidence that a route
already exists and should be added to or have its
status changed on the Definitive Map and
Statement. It may be the only way to insist that the
Surveying Authority considers correcting the
definitive map for the route.
This is the most often used method of amending the
definitive map. It is time consuming to prepare and
can take years to be processed. However, it does not
depend on help or cooperation from any landowner,
council or other organisation.
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The DMMO application needs to show either with
historical documentary evidence, or evidence of
public use for a considerable period, or both, that the
route has been used by the public as of right.
There are some requirements (see below) that must
be fulfilled to make a DMMO application valid, and if
the DMMO is not valid, the county council may
7
reject the application. Case Law shows that the
surveying authority is entitled to regard any
application that is not completely compliant with
the regulations as invalid. This rejection could happen
many years after the application is initially made.
Members wishing to make applications are advised
to have their applications checked by a training BHS
volunteer or equivalent before sending them to the
council.
The DMMO application should be made on the
prescribed form8 from the surveying authority and
should include:
A copy of the current OS map at a scale of
1:25,000 or larger, with the route marked on it. It is
important to be exact in this, in particular where it
runs in relation to a hedge or boundary.
A full description of the route. It is also useful
(though not essential) to supply photographs of each
end of the route and, if needed for clarification at the
junction with another right of way or road and any
particular feature or turning along the route
Evidence that you have made “reasonable inquiry” to
find and notify any landowner and occupier. A copy
of a report from the Land Registry is usually
sufficient. The Land Registry will show whether the
route is on registered land; if it is not, other
documents, such as the 1910 Finance Act and sales
documents can be checked, or the Parish Council
may know who the landowner or occupier is. If no
landowner can be found, then the applicant should
apply to the Council for permission to erect notices
(in the prescribed form) at each end of the route. In
some cases the surveying authority will take
responsibility for erecting the notices.

photographs or photocopies of the documents. This
is essential if the DMMO is based on historical
documentary evidence and for claims based on user
evidence it is also desirable to include information
about historical documents you have checked.
Do not send original evidence to the
Surveying Authority. Send copies.
You should keep the original user evidence forms
and photographs or certified photocopies of
documents from archive offices, since Surveying
Authorities have sometimes been known to lose
evidence submitted to them. The Planning
Inspectorate (PINS) destroys all evidence a year after
the Inquiry but if further evidence then comes to
light you may wish to resubmit an application with
both the old and the new evidence.
The DMMO application should be for the status
indicated, on the balance of probability, by the
historical evidence and by evidence of use (if
any).
A Surveying Authority following good practice should
investigate fully and could decide that a claim for a
bridleway status ought more properly to be for BOAT
or restricted byway status or vice-versa. Whether any
individual or user group would prefer a particular
status to the one indicated by the evidence is
immaterial to the tests applied by the legislation, so
is not grounds for objection. Objecting on grounds
which are not relevant could possibly result in a
claim of costs against the objector.
The Surveying Authority will register the application
and then it will assess the evidence and determine
whether or not it is going to make an Order. It will
notify the applicant of its decision. Prior to
determining the application, it is good practice for
the Authority to consult user bodies and the
landowners, listing the evidence cited and asking for
any further evidence and comments, which could
result in either making an Order for a different status
or even abandoning it.

Copies of the user evidence forms (see user
evidence below) if the DMMO application is based
partially or entirely on user evidence, and/or;

If the Authority (now the Order Making Authority,
OMA) has not determined the application within 12
months of receiving the certificate from the
applicant that notice has been served on the
landowners, the applicant may apply to the Secretary
of State under Schedule 14 of the Wildlife and
Countryside Act 1981 for the Authority to be given a
deadline for determination.

A list of the historical documents relied upon,
together with archive office references and copies of

Once determined positively, the application goes
into a queue to have an Order made. Once the Order

A certificate in the prescribed form that notification
in the prescribed form has been served on any
landowner identified.
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is made it is advertised with a deadline for objections
and the statutory consultees (which include the
BHS) are notified.
If there are no objections, or the objections are
resolved or withdrawn, the Order can be confirmed
by the Authority and comes into force. If objections
are not withdrawn or resolved, the Order is referred
to the Secretary of State who usually delegates the
decision to an inspector from the Planning
Inspectorate (PINS).
The inspector can deal with the order either by
holding a public local inquiry (PI), or by holding a
hearing for less complex cases, or by the “written
representations” procedure which is an exchange of
correspondence.
If there are no objections, or if the Inspector or
Secretary of State decides to confirm the order
without modifying it the order is confirmed “as soon
as practicable”. Notices are published, and a copy is
sent to statutory consultees. The change is then
recorded on the definitive map provided that within
42 days of the publication of the notices there has
been no challenge in the High Court to the order's
validity.
If the authority decides not to make the order, the
applicant may, within 28 days of the service of the
notice of the decision, appeal to the Secretary of
State under Schedule 14 to the Wildlife and
Countryside Act.

5.

User evidence

User evidence is a collection of written (or taped)
evidence from individuals stating that the route has
been in use by them for at least a continuous 20
year period counting back from the date when the
use was challenged or the DMMO application
submitted. This does not mean that each person has
to have ridden the route for a continuous 20 year
period, but that several people's usage has
overlapped to cover the 20 year period. It is
important that the use has been by members of the
public (riders for a bridleway and carriage drivers and
other non-motorised users for a restricted byway) “as
of right” openly, and without permission.
Use by employees, tenants, livery clients or invited
guests of the landowner (such as the hunt) is usually
considered to be by permission and not “as of right”.
However, although their use of the path may not
count towards the 20 years, they may still be able to
give evidence of the reputation of the path.

If the landowner has made it known, during the 20
years in question that he did not intend to dedicate
the route, for instance by erecting signs (such as “No
Public Right of Way”) or by locking a gate on one day
a year then the user evidence will not be “as of right”
and if that use is what the DMMO is based on, then
it will fail.
If the route has been in use as a permissive route, or
a toll ride, or by virtue of a Countryside Stewardship
or Higher Stewardship Scheme, the relevant user
evidence will have to start going back for 20 years
from the date the permissive route or toll ride was
opened or the stewardship scheme started. In theory
such permissive routes should not be accepted along
paths which have historical higher rights.
Surveying Authorities usually prefer evidence to be
submitted on their own Evidence Forms as this
makes it easier to compare and assess. The Surveying
Authority should supply these forms plus maps
covering the relevant areas. The BHS also has a
sample form. However, this does not preclude
evidence in other formats, such as letters or taped
recordings (which need a transcript, signed, and a
map which should also be signed), and a witness
may use whatever wording they find convenient. It is
most important that the evidence should be in the
user's own words, and thorough in depicting the
exact route and the time period it was used. It is best
if the form or letter is in the user's own handwriting.
Witness statements from elderly members of the
community who saw riders/horses and carts using
the route are also pertinent.
Should the DMMO be taken to a public inquiry, it is
essential for a number of the people who gave the
evidence to attend and give their evidence verbally.
Bridleway Associations can also offer help,
particularly with knowledge of the route and past
and present usage.

6.

Historical documentary evidence

This is collected by visiting various archive libraries
and checking historical maps and documents. The
aim is to show, on the balance of probability, that the
route was used by the public in the past as a public
highway of footpath, bridleway, or higher status.
Evidence from Acts of Parliament and other legal
procedures carries the most weight, maps sold for
use by travellers are useful, and Ordnance Survey
records will, as a minimum, show the physical line of
a track.
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Most Surveying Authorities' rights of way
departments have a list of “primary documents” that
should be checked. These documents should be
available to view, free of charge, and can be
inspected at the archive libraries listed below. There
may however be a charge for using a private camera
or photocopying. The list can be extended, but if,
after looking at these documents, the balance of
probability indicates that this was not a public right
of way in the past, there is little point in checking
more historical documents.
County or Unitary Authority Archive Offices hold
inclosure awards, deposited plans (of railways, canals
and turnpike roads), Quarter Sessions records (which
will include some records of maintenance at the
public expense and also records of extinguishments
and diversions in earlier centuries), county maps,
some tithe maps, sales documents (from the auction
of farms and large estates), parish histories and
possibly records of farm valuations.
It is advisable to check the Quarter Sessions records
for earlier diversions and extinguishments before
devoting time and resources to other archival
research. Many also hold early Ordnance Survey (OS)
maps, though the collection may be less complete
than at the British Library.
The Surveying Authority's Rights of Way Office
holds background information relating to the making
of the definitive map (known as the “walking survey”
or “parish return”) and indicates CRBs (cart roads
used as bridleways) and CRFs (cart roads used as
footpaths). (Per Butterworths supplement 65
published in 1950, CRB and CRF were “public carriage
or cart road, or green unmetalled lane mainly used as
a footpath or bridleway”.) These offices will also
have the “Handover maps” (though some of these
have been lost during local government
reorganisation). These show the highways as they
were in 1930. They may also have records from the
1932 Rights of Way Act.
The National Archives in Kew, London, hold records
from Government Departments. Some of the most
important records are those from the 1910 Finance
Act. These records show whether a track was shown
to be in private ownership in 1910, and, if it was,
there may (but it was not necessary to declare it) be
a record of a public right of way over the private
landholding. If the track was excluded from private
landholdings, it would suggest that it was used by
the public at large. (There are a few exceptions such
as Church lands, Crown lands and Ministry of
Defence lands).

The National Archives also hold some Ordnance
Survey Records, especially those relating to parish
boundaries, and also the OS Object Names Books
which give a description of features named on the
Second. Series Ordnance Survey maps. The National
Archives also hold the tithe maps and associated
papers.
The British Library in Central London also holds
records that can be useful, especially the First Edition
County Series Ordnance Survey Maps and Books of
Reference. Some of the records available will only
cover some parts of the country, and there will be
different records applicable for different counties.
The Parliamentary Archives at the Houses of
Parliament hold Acts of Parliament, deposited plans
and records of parliamentary proceedings.
These records can all support the evidence, but in
some cases the records were not compiled or have
been lost or destroyed. In some parts of the country
additional different records may be available. The aim
is to look at as many legitimate sources as possible
and produce enough to show that, on the balance of
probability, the route has been in public use.
Once collected, the historical evidence should be
listed chronologically and it should be possible to see
when the route came into existence, and its status
and history since then.
There are now commercially reprinted maps of the
older OS maps, covering the first edition OS maps
(around 1805 to 1820), the “Revised new series”
(around 1900), and the “Popular edition” dated 1919.
These are published by Cassini Publishing Ltd
(previously known as Timeline Publishing Ltd),
(www.cassinimaps.com) and are useful in checking at
what stage the route appeared. They are re-projected
and rescaled to match the current Ordnance Survey
Landranger Maps.

7.

Submitting the DMMO application

There is a case for delivering the DMMO application
in person and asking that it be checked to ensure
that it is valid. All applications must be signed and
dated. Many are submitted in the name of an
organisation such as The British Horse Society or a
bridleways association so that if an individual
applicant died or moved away the application could
still be carried on and the surveying authority would
still have the necessary point of contact.

Recording a right of way

1) In England this will be the county council (in “two tier” areas where there are both a county council and district councils), the unitary authority, or the London
borough. In Wales it will be the county or county borough council
2) Surveying authorities are required to keep a copy of the Definitive Map and Statement, together with a copy of all orders which have modified them, available for
free inspection at all reasonable hours at one or more places in each district and, where practicable, in each parish or community. District and parish copies need only
cover the district or parish in which they are held
3) The Definitive Map and Statement was compiled as a result of the National Parks and Access to the Countryside Act 1949. The Wildlife and Countryside Act 1981
(Section 53) provides for the definitive map to be modified. The Definitive Map is separate from but complementary to the “List of Streets Maintainable at Public
Expense”
4) Under S37 of the Highways Act 1980
5) Under Section 38 of the highways Act 1980
6) Outside London a County or District council, or within London a London borough or the Common Council
7) R (Warden and Fellows of Winchester College and another) v Hampshire County Council [2008] EWCA Civ 431; [2008] WLR (D) 132
8) The forms are prescribed by the “Wildlife and Countryside (Definitive Maps and Statements) Regulations 1993”, SI 1993/12 (as amended)
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For advice outside England and Wales, please contact:
Scotland

Ireland

Mrs Pat Somerville, The Loaning, Auchengate,
Irvine KA11 5BH
Tel: 01294 270891
Mobile: 07712 139795
p.somerville@bhs.org.uk

Heather Hoffman, Off-Road
Riding Development Officer, BHS
Ireland,
Te.: 0044(0) 28 4277 2422
Mobile: 004(0) 7793 640894
h.hoffman@bhs.org.uk
www.bhsireland.com

The British Horse Society
Stoneleigh Deer Park
Kenilworth
Warwickshire
CV8 2XZ
Tel: 01926 707700
Fax: 01926 707800
email: access@bhs.org.uk
www.bhs.org.uk
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